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Judgement delivered 5th January 2004.

MILDENHALL MAGISTRATES' COURT

Regina
 v 
Angela Christina ZELTER
Clive Hamilton FUDGE 
Zina ZELTER
 Rupert Sandino ERIS
 Nicola DEANE
 Samantha Jayne MAHER 
Martha SCOTT

The charges against the seven defendants in this case arise from events at RAF Lakenheath on the 11th and 18th March last year. Angela Zelter and Clive Fudge are charged with aggravated trespass on 18th March. All the others are charged in connection with allegations relating to the 11th March. Zina Zelter and Rupert Eris are charged with criminal damage, Nicola Dean, Samantha Maher and Martha Scott with aggravated trespass.

The offences with which the defendants are charged are found in the Criminal Damage Act 1971 and the Criminal Justice and Public Order Act 1994.

Criminal Damage Act 1971, Section 1(1) – ‘A person who without lawful excuse destroys or damages any property belonging to another intending to destroy or damage any such property or being reckless as to whether any such property would be destroyed or damaged shall be guilty of an offence'

Criminal Justice and Public Order Act 1994, Section 68 - (1) ‘A person commits the offence of aggravated trespass if he trespasses on land in the open air and, in relation to any lawful activity which persons are engaging in or are about to engage in on that or adjoining land in the open air, does there anything which is intended by him to have the effect​-
(a) of intimidating those persons or any of them so as to deter them or any of them from engaging in that activity,

(b) of obstructing that activity, or 
(c) of disrupting that activity.
Section 68 (2). Activity on any occasion on the part of a person or persons on land is ‘lawful’ for the purposes of this section if he or they may engage in the activity on the land on that occasion without committing an offence or trespassing on the land.'

In each case of aggravated trespass the Crown allege that this was by way of disruption and the lawful activity disrupted was the security of the base.
There is very little dispute about the events that occurred on the 11th and 18th March and the activities of the defendants. I make formal findings of fact that the events at the base were, so far as firstly the 11th March is concerned:

1. At sometime around midday Zina Zelter and Rupert Eris cut a hole in the perimeter fence that surrounds the base. The hole was a large hole, cut to a size that would allow persons to enter the base with bicycles. The value of the damage caused was $614.06.
2. A number of persons then entered the base through the hole with bicycles. There were possibly seven in all and they included the defendants Samantha Maher, Nicola Dean and Martha Scott. Zina Zelter and Rupert Eris remained at the fence in the vicinity of the hole they had cut.
3. The insurgents, all of whom were protesting in connection with what they believed was an imminent attack by US and UK forces on Iraq, intended to reach and sit down on active runways on the base.

4. The five defendants held an honest belief that the attack referred to in paragraph 3 would take place imminently and that if it did so there would be loss of life and/or serious injury to persons in Iraq.

5. Those defendants before the court who entered the base did so as trespassers.
6. Either through misfortune to their bicycles or through being discovered by security personnel at the base, none of the defendants reached their preferred destination and decided to sit down where they were and make their protest. In pairs they sat down and locked themselves together using interlocking ‘D locks’ placed around their necks. Martha Scott and Samantha Maher were locked thus together about 100 yards nearer the runway than another pair, Nicola Dean and one Rebecca Everall (who is not before the court, having been bound over to keep the peace in respect of her activities on that day). None of the defendants produced the keys to the ‘D locks’ when requested to do so by the various members of the security forces (that is to say the US Security Force personnel or members of the Ministry of Defence Police) and all had to be cut free from their locks.
7. All five defendants were arrested and were later interviewed under caution. All defendants except Rupert Eris gave a no comment interview or essentially so. Nicola Dean at the end of her interview gave a short explanation of the reasons for her actions. Zina Zelter and Rupert Eris produced copies of an article from the Guardian newspaper and another document. Martha Scott and Samantha Maher gave prepared written statements. Rupert Eris in addition answered questions put to him.

8. From the evidence of Captain Lowry it is clear that the security of the base normally consisted of a given routine of duties to check various locations and buildings at given intervals to check for incursions or any other problems. At the times when the defendants who entered the base had been detected the base was shut down, no aerial or ground traffic being allowed in or out of the base until the security forces considered that any potential threat had been negated. In this respect the security forces had to check for persons and objects to ensure that the base was secure.
9. So far as events on the 18th March were concerned the defendants Angela Zelter and Clive Fudge had entered the base undetected and in the course of attempting to enter a restricted area within the base were challenged by US security personnel (with evidence being given by Peter Scriven, one of those personnel). They both sat down, eventually within the line denoting the restricted area, and were arrested. In their case they did not attach themselves to each other, they simply sat down.
Having found these preliminary facts I will now deal with the various submissions of law that arose during the course of proceedings. Some I dealt with and gave rulings at the time but I will rehearse them again for the purposes of this judgement and will do so in the order in which they arose.

JUSTICIABILITY

1. During the course of the evidence of Squadron Leader Turner, the Royal Air Force Officer in command at RAF Lakenheath who acts as the liaison officer with the United States Forces stationed there, the question arose of which questions he should be required to answer. The purpose of the questions arose from the wish of the defendants to establish that the war in Iraq (of 2003) was and is unlawful. This raised the question of justiciability.

2. Mr Francis for the Crown submitted that it is not within the power of this or any other court to examine the lawfulness or otherwise of the action of Government so far as it related to areas of `high policy' such as the armament and deployment of the armed forces and foreign policy, (the relevant considerations in this case.). He referred me to the following cases:

Chandler & Others v DPP [1962] 3 All E.R. 142

Lord Advocate's Reference No 1 of 2000 (Re: Angela Zelter & Ors) [30th March 2001]

R on the application of Abbasi & Anor. [2002] EWCA Civ. 1598

Campaign for Nuclear Disarmament (`CND') v Prime Minister & Ors [2002] EWHC 2777 (Admin).

3. It was submitted by Miss Lewis on behalf of the four defendants she represents and by Zina Zelter and Angela Zelter that this court should review the action of the Government in this respect. Miss Lewis submitted, inter alia, that case law does not

close the door completely, issues of legality means that the court can intervene especially in cases such as this where, she submits, the Government has acted illegally and massively, she said, abusing its power. She pointed out that the most recent cases of Abbasi and the CND did not involve any charges but were cases involving the seeking of declaratory relief. Zina Zelter supported this application adding that if this court cannot rule on the legality of the war then no other court can do so and it is the responsibility of this court to do so. Angela Zelter in addition submitted that any unlawful behaviour has to be reviewable by the courts otherwise there is a partial legal system. She referred me to cases involving the review of activities of East German border guards and the Nuremburg trials.
4. In noting the judgements contained in the decisions to which I was referred I was and am of the view that, whilst the boundaries of judicial examination of Government activity have indeed moved forward over the years, and acknowledging that the recent cases of Abbasi and CND are declaratory and not criminal charge cases, there is nevertheless a very firm line within those cases that makes it clear that there are areas of Government action that are not susceptible to examination by the Courts. The authorities are clear that such areas include disposition and armament of the armed forces and foreign policy and that even if the courts had the expertise to examine such areas, they are not able so to do. Accordingly any examination of the legality or otherwise of the Government's action in relation to the war in Iraq in 2003 which is raised in these proceedings is not one that I can make. Following on from this I ruled that neither Squadron Leader Turner or any other witnesses need answer any questions that were being put with such an examination in mind.
SECTION 68 (2) CRIMINAL JUSTICE AND PUBLIC ORDER ACT 1994

As has been previously noted, this subsection deems activity to be ‘lawful activity’ for the purposes of Section 68 if the person or persons carrying on the activity may do so without committing trespass or an offence. In this case there is no suggestion that the security forces at RAF Lakenheath, whether US or MOD, were committing any trespass, the only issue is whether they were committing any offence in going about their activity of effecting the security of the base. It is submitted by the defendants variously that they were committing the offence of aiding and abetting the criminal act of pursuing a war that was unlawful. The question of proximity of the acts to the occasion when the war started (stated and not challenged as the 19th March 2003) and whether the acts were aiding and abetting or were merely in support of preparatory acts was not argued but this was, in any event, not necessary when I consider the question of the prerequisite of establishing that there was a crime to aid and abet in the first place. This inevitably raised again the question of the legality of the war and that is not an area that, for the reasons I gave regarding admission of evidence relating to that subject, is justiciable. It follows therefore if the question of determining whether the persons carrying on the activities on the base cannot be examined to arrive at the conclusion that they were committing an offence, provided it is for reason of justiciability, then this court must deem the activity not to be an offence for the purpose of Section 68. I am urged by

Angela Zelter to hold that if it cannot be proved not to be an offence then it is wrong to hold it not to be one. However, if I accede to this suggestion then in any case where a person accused of aggravated trespass claimed that he or she was doing so because of the unlawful act of the Government in areas not subject to justiciability, no conviction could ever follow, thereby negating the offence no matter how extreme the details of the action concerned. I do not think that that would be a correct and sustainable proposition of the law as contained in Section 68. However there is in any event a fundamental flaw in the argument that those effecting the security of the base were aiding and abetting a criminal offence with the same applying to any of the arguments that a crime was being committed or attempts were being made to prevent one. I will deal with this at the end of this judgement as it was not mentioned during the course of my earlier rulings but has arisen as I have considered the case following receiving all the evidence and hearing the submissions.
EXPERT WITNESSES.
All the defendants with the exception of Mr Fudge wished to call expert evidence and sought my direction as to whether I considered such evidence admissible. The evidence they wished to adduce was in relation to the anticipated results of any apprehended military activity in Iraq, particularly from the air, and the lawfulness of the expected (and as it turned out actual) military activities that followed i.e. the lawfulness of the war.

In this respect a number of reports and documents had been served by the various defendants in accordance with the Magistrates' Courts (Advance Notice of Expert Evidence) Rules 1997. These were from Professor Paul Rogers, Mr John Large, Milan Rai, Rebecca Johnson and a joint report from Doctor Christin Chinkin and Doctor Ralphe Wilde.

All defendants adopted (and in the case of Zina and Angela Zelter added to) the helpful and clear submissions made in writing and expanded on by Miss Lewis. Whilst she was only submitting formally on behalf of the four defendants she represented, the defences to which she drew my attention, were applicable in part or wholly in respect of all the defendants. She submitted that two of the defences warranted the calling of expert evidence. These were the defence of duress of circumstance/necessity and the defence available under Section 3 of the Criminal Law Act 1967 by which a person can use such force as is reasonable in the circumstances in the prevention of crime.

Mr Francis objected to any of the authors of the above documents being called as experts on the basis that, within the context of the rules of evidence they were not experts. He submitted that they were giving opinions on matters wholly within the public domain and not based on any research or inquiry of their own upon which reference to other documentation and information (as is usual and permissible in experts' reports) was being made. He drew my attention to paragraph 3(1)(b) of the Magistrates' Courts (Advance Notice of Expert Evidence) Rules 1997 in support of his contention which states that if a request is made in writing an expert has to provide a copy of ‘any observation, test, calculation or other procedure on which such finding or opinion is based and any
document or other thing or substance in respect of which any such procedure has been carried out.’ He submitted that this is a clear indication that an expert, in order to give evidence as an expert, must be carrying out some such activity as is described in paragraph 3(1)(b) or he or she is not an expert for evidential purposes.

Miss Lewis submitted that they were entitled to give evidence as experts to support the defence of duress of circumstance/necessity to show that the defendants held honest and reasonable beliefs. She set out the three tests I should apply in respect of this defence with the third test amended after having considered a submission on the point from Mr Francis. Those tests are:

i) Did the defendants honestly and reasonably believe that a situation existed where there was a threat of imminent death or serious injury?
ii)
Did they act in order to prevent that death or serious injury?

iii)
Might a sober person of reasonable firmness, sharing the characteristics of the accused, have responded to that situation by acting as the defendants acted?

The answer to the second question is for court to decide as a finding of fact from the evidence as called by the Prosecution and given, where that occurred, by the defendants. The answer to the third question is equally for the court to decide as a matter of the court's own judgement from the facts. Expert evidence is not (and this was accepted) relevant to these two questions. I will deal with the first question shortly.

With regard to the defence available under Section 3 of the Criminal Law Act 1967 whilst prima facie it is available to Zina Zelter and Rupert Eris, they having clearly used force in damaging the fence, is it available to those others who were only either present in the base, sitting alone or sitting locked to each other? Miss Lewis drew my attention to the case of DPP v Bayer & Others [2003] EWHC 2567 (Admin), a case of GM crop protesters locking themselves to a tractor, in which Lord Justice Brooke said that whilst no authority directly in point was quoted to the court

‘we are prepared to assume for the purposes of this judgement that when the respondents tied themselves to the tractors... .they were using force within the meaning of this line of authority.' (referring to authorities relating to proportionate force to defend persons or property)

No authorities on this point having been quoted to the court in Bayer leaves open the case of Hutchinson v Newbury Magistrates' Court [2000] EWHC QB 61 (a case on all fours with this case where the defendant cut the fence to a Government establishment and was charged with criminal damage) in which Lord Justice Buxton, in considering the defence available under Section 3 said at paragraph 37.45:

‘There are two further reasons why Section 3 does not apply in this case. The first is that, in my view, what [the defendant] did was not in terms of that section the use of force. Section 3 was introduced in order to deal with physical force to the person. It does not contemplate damage of the present type. ...'

However, as Hutchinson was not considered in Bayer and Bayer is a more recent authority, albeit of the same court, for the purposes of this ruling I accept that attaching oneself to a thing belonging to another is `force'. However I cannot see how the same can be said of two protestors acting in concert who attach themselves to each other. I cannot see how this is any different for example, to two protesters being handcuffed together when they enter land. They have not used force on each other or towards an object, they certainly cannot be said to have forced themselves on another or a thing. I do not in these circumstances find that force has been used in the context of Section 3 Criminal Law Act 1967 by those defendants charged with aggravated trespass.

The Section 3 defence where it is available also raises again the question of justiciability, the defence only being open in connection with the prevention of a crime.
My ruling in respect of these applications is:
1. I concur with the view of Mr Francis that the persons the defendants seek to call as experts are not experts for evidential purposes. They are persons giving their opinion on or interpretation of facts in the public domain as to the lawfulness or otherwise of the actions, much as a lawyer specialising in a particular subject would do. Given the wording of the Rules to which I have referred earlier, which I find persuasive, I would not admit their evidence as experts.
2. If I am wrong in this view I do not in any event, consider that I need any evidence from anyone considered in law to be an expert, for me to arrive at the conclusion that the first test enunciated by Miss Lewis relating to the duress defence is satisfied. The defendants have to show an honest and reasonable belief that there was imminent danger of death or serious injury. The court is entitled to take into account factors of which it has knowledge, especially of matters in the public domain and I would have had to be a hermit in March of this year not to be aware that there was an appreciable body of opinion that was indicating that an attack on Iraq was an imminent liklihood and that if it took place it was highly likely that death and serious injury to persons would occur, especially if the attack took place from the air. I am satisfied that no further evidence is needed for me to accept that there was sufficient information known to the defendants upon which they could reasonably and honestly hold their beliefs.

3. So far as the Section 3 defence is concerned, even if I am wrong in my view that this defence in not open to those charge with aggravated trespass due to lack of force, it is not in any event open to any of the defendants in the circumstances of this case as the question of proving a crime, the crime alleged being the pursuit of an unlawful war cannot be proved as it is not justiciable. Again the question of justiciability affects the defence in this case as it inevitably restricts the core argument the defendants wish to raise.I cannot see that it can be right to say that there is a line between examining the question of the legality of the war for one purpose (for example in connection  

with Section 68(2) ) and examination for another purpose (for example honesty of belief and/or Section 3). Any such ‘line’ would be illusory.
This Section 3 issue is also affected by the fundamental flaw that I referred to regarding Section 68(2) which again I will deal with at the end.

CASE TO ANSWER – DISRUPTION
Miss Lewis submitted that the crown have not made out their case in respect of the charges of aggravated trespass. She has drawn my attention to the specific wording of the charge ‘On 11th March 2003 at Lakenheath in the County of Suffolk having trespassed on land in the open air, namely RAF Lakenheath , and in relation to a lawful activity, namely the security of the establishment which persons were engaged in on that land, did an act, namely disrupted the roadway, which you intended to have the effect of disrupting that activity'. This of course is in relation to the three defendants she represents charged with aggravated trespass. Her submissions were adopted by Angela Zelter and Clive Fudge who also face the same charge but in relation to 18th March and in their cases the act alleged is `sitting down at the commencement of a restricted area'.

The submission is that the security guards and/or MOD police were simply carrying out their duties at the times in question. The evidence, it is submitted, is that there was heightened security because of the implementation of Operation Freedom Iraq and the extra security was there specifically to deal with protesters entering the base. Therefore the security forces were doing exactly that which they were there to do and it cannot be said that security was disrupted - security was being effected exactly as it was supposed to with those doing it only doing that which they were there for.
I agree that the Crown cannot simply show that a state of being has been disrupted, they must show that persons on the land were disrupted in their activity (DPP v Tilly & Others [2001] EWHC Admin 821). The evidence from Captain Lowry is that whilst he is second-in-command over a staff of about 400 he has about 40 US security personel on duty at any one time and their duties comprise a number of aspects including perimeter patrol, checking of installations, gate duties and training. The evidence also was that once an intruder is detected the base is closed down and no vehicular or pedestrian traffic is allowed in or out. Furthermore the base has to be searched for other persons and any object any intruder may have placed in the base. The evidence was that effecting the security of the base comprises proactive and reactive duties. Once an incursion is detected and has to be dealt with then proactive work is delayed and checks may not be carried out.
Whilst Miss Lewis's submission was well and succinctly put and is attractive at first sight it is in my view, upon proper consideration unsound. This is illustrated if one considers the situation that would arise if further intruders entered the base so that all the available security personnel on duty were engaged dealing with them. Whilst those personnel would indeed be carrying out one of the tasks they were there to perform there would then be nobody left to effect the security of the base.
This illustrates the misconception

of the submission. The security personnel are there to effect the security of the base as a whole and not there simply to detect and arrest protesters. Security can be compromised in a number of ways and detection and apprehension of intruders is but one of the duties, according to the evidence of Captain Lowry, that the security personnel effect. When

they are dealing with intruders then inevitably they cannot carry out any other of their duties of security. They are disrupted from so doing and they are persons whose activity is disrupted within the Tilly criteria.

ARTICLES 10 AND 11 OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS.

It is submitted that the action of prosecuting the defendants in this case breaches their rights under Articles 10 and 11 of the European Convention on Human Rights.

Article 10 - Freedom of Expression

10.1 Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.
10.2 The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for pre the disclosure of information received in confidence, or maintaining the authority and impartiality of the judiciary.

Article 11 - Freedom of Assembly and Association

11.1 Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and join trade unions for the protection of his interests.
11.2 No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.
The rights contained in both Articles 10 and 11 are qualified rights, being qualified as they are by the provisos contained in part 2 of each Article. In essence, any restriction on or interference with them has to be prescribed by law, necessary in a democratic society for any of the purposes set out in part 2 of the Article and proportionate.

I cannot see that Article 11 is engaged in this case. There is no suggestion that any of the defendants have had any wish to associate with themselves or others interrupted, except perhaps by the tortuous logic (if this in not a contradiction in terms) that those who locked themselves to each other were prevented from associating with each other when they were separated and removed or when they were under arrest. I do not think that the actions of the defendants amounted to attempts to invoke their rights of peaceful assembly and association. I do not think that argument is sustainable and I do not find this Article is engaged. Having said that however what I have to say that follows regarding Article 10 (other than engagement) would apply equally to Article 11.

Article 10 is however, another matter. Each of the defendants has given evidence to the effect that in part at least their actions were in protest against, as they perceived it at the time, the imminent war in Iraq. Angela Zelter chose not to give evidence but stated in interview to the same effect. As such, it is said, they were exercising their right of freedom of expression and therefore Article 10 is engaged. Miss Lewis has referred me to a number of authorities in her very full and comprehensive skeleton argument and upon which she expanded in her submissions. She submits that this court should exercise it's duty to ensure that Section 68, which is she says widely worded and on the face of it, without any proviso to allow for the legitimate expression of Convention rights to be read and applied so as to make it compatible with the Convention. She submits that it should have read in to it by the court, in exercising it's duty under Section 3 of the Human Rights Act 1998, the following as a prerequisite to Section 68(1):
‘Other than where a criminal sanction would be a disproportionate interference with the exercise of the Convention rights' _[and then continue] `a person commits the offence of aggravated trespass...'

`Human Rights Act 1998:

Section 3 (1) So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.

but:

Section 3 (2)(b) This section....does not affect the validity, continuing operation or enforcement of any incompatible primary legislation;..'

The effect of Section 3 (2)(b) is that if the court cannot interpret legislation in a way that is compatible with a relevant Convention right, it must nevertheless apply and enforce that law despite its incompatibility.

The first question for the court to determine is whether Article 10 rights are engaged. My view, having considered the cases to which I have been referred is that they are. I have also considered whether the fact that the activities subject to these proceedings took place on Crown land rather that public land (and I formally find that all the activities complained of did indeed take place on Crown land) makes any difference to the

engagement of Article 10 rights. Given that the protests were against Government action on land under the ownership and control of the Government and the public as against private ownership of that land I do not think that the defendants' Article 10 rights are affected.

I formally make a finding, should it be needed within the context of this consideration that whilst the defendants had, in all cases, more than one aim when committing damage or trespassing on the base one of their aims was to protest, that is to say exercise their right to freedom of expression.

Were the defendants Article 10 rights interfered with by their arrest and prosecution? Clearly they were. (And, having said that I do not consider that their Article 11 rights were engaged, what I say that follows applies equally should I be wrong about that)

Three core questions then arise for me to consider in view of the qualified nature of the Article 10 rights. Firstly is the interference prescribed by law, secondly does it pursue a legitimate aim and lastly is it necessary in a democratic society (that is to say was the interference in the circumstances of this case proportionate)?

It is clear and not questioned that the first test is satisfied, the right to interfere is clearly and satisfactorily prescribed in law.

Does it pursue a legitimate aim? The defendants submit that the provisos allowing the restriction on the right do not apply. However, I cannot accept that it is a sustainable argument to say that it is not in the interests of national security or the protection of health or the rights of others, to have military bases of the armed forces, to keep those bases secure and for it to be an offence to disrupt the activity on any such base so as to interfere with an activity thereon being carried out in connection therewith and/or as part of the day to day running of the base. To enable the bases of the armed forces to operate is clearly in my view compatible with the provisos to Article 10 and, if it were necessary for me so to decide, Article 11.

It is not in my view a sustainable submission that it cannot be a legitimate aim to carry out any act in pursuance of an illegal war which was what was happening on the 11th and 18th March for two fundamental reasons.

The first is the question of justiciability and the second is the application of the general principal of the existence and security of military bases just mentioned. Security of a base overall is the activity and cannot, as far as I can see, be fragmented into security of an activity in support of any specific aim for the moment.

I feel that the fundamental question raised by consideration of the Convention rights in this case is the question of proportionality. Is this prosecution necessary in a democratic society? The defendants draw my attention to the nature of the incursion on the base on the days in question and say that, in essence, given the nature and extent of the anticipated events in relation to the nature and extent of the activities they carried out,

these prosecutions are a disproportionate restriction on their Article 10 rights. They emphasise that all actions were peaceful, that any damage caused was the minimum necessary to achieve their aims and that they were co-operative throughout (with the exception of course of the failure to produce the keys to the D locks (which I do not hold against them for the purpose of this submission)).

When I consider these aspects I have to consider the circumstances as they existed at the time. I do not differentiate when I do so between the 11th or the 18th March. What is quite clear, and indeed it is the hinge pin of the defendants' case, is that the base was very active at that time (that is to say that period of time rather than at the specific times the defendants entered or facilitated entry to the base), that there was a considerable amount of military activity going on throughout the armed forces and it is a reasonable and sustainable assumption that some of such activity as there was at RAF Lakenheath was in connection with a possible incursion into Iraq. At such times it is self evident I would suggest, that it is crucial to the operation of any military base that the working of that base is not disrupted. Any disruption could have the effect of thwarting the activities being carried on at the base concerned. It seems to me that the greater the level of activity and the greater the importance attaching thereto, the greater the justification for taking action against those disrupting any relevant activity, which in my view includes the keeping of the security of the base. (I have already dealt with the specifics of the security of the base when I considered the submission made separately in relation thereto). The prosecution of persons involved in such activity for the purposes of prevention and/or deterrence at such times must be capable of falling within the provisos to Article 10. My ruling therefore, in the circumstances prevailing at the relevant times, the 11`h and 181h March this year is that this prosecution is entirely proportionate.

In view of this, even if Section 68 (1) was to be read down so as to include the words suggested by Miss Lewis (which I do not think is necessary), it would make no difference to my ruling.

I turn now to the question of the evidence of the intentions of the defendants when they entered and were in the base, or in the case of those charged with criminal damage, they committed the damage (and in the order in which they gave evidence):

All those who gave evidence stated, and there is no reason to doubt this, that they had been involved for some years in protests in connection with various peace or environmental issues and had been actively involved in protests in a variety of ways concerning the impending war in Iraq prior to the 11th or 18th of March as appropriate.

In summarising the Defendants’ evidence I am only for the purpose of this judgement, dealing with what they said of their reasons for their activities, these being, as the facts are not effectively in dispute, the core of the case.

Samantha MAHER - her evidence was that whilst she accepted that her actions would not stop the war she hoped to be able to shut down flying for at least that day. This was,

she said, her primary reason, the secondary being to inspire others (`light a candle' being her words).

Nicola DEANE - her evidence was that she also did not expect to stop the war but she wanted to stop the workings of the base as long as possible. She wanted to lock herself to another to disrupt for as long as possible. She also hoped that her activities would inspire others.

Martha SCOTT - her evidence was that there was a plan to stop operations at the base. She knew that she was not going to stop the war on her own but it was a case of action to try and stop something.

Rupert ERIS - his evidence was that he hoped for major disruption at RAF Lakenheath, that lots of other people would take action there and elsewhere and that if enough people took action the war would be stopped. He and Zina Zelter cut the hole in the fence. His reason was purely to let people through. Their purpose was to make a protest and whilst he did not know exactly what they were going to do, he knew that they wanted to disrupt the base.

Zina ZELTER - her evidence was that she, with Rupert Eris, cut the hole in the fence so that people could pass through to disrupt flying activities. Her main reason was to physically disrupt activities and she also wanted press coverage to strengthen the anti-war movement. She also knew what she did would not stop the war but hoped that others would be encouraged and that if delay was caused it might save lives.

Clive FUDGE - his evidence was that he entered the base on the 18th March undetected with Angela Zelter and was inside the base for about two hours before they were detected. He said his purpose was to inspect for weapons of mass destruction, particularly nuclear weapons, which he believed to be present. He said that he knew there would be no aircraft flying at that time due to the hour. He also said that he was there as a protest and it was not necessary to disrupt anything to achieve that.

Angela ZELTER chose not to give evidence and relied, in her closing submissions, on the content of her interview under caution whilst under arrest. I give this due weight as a self-serving statement not given in person and tested by cross-examination. She said in that interview that she wanted to get to where planes were taking off and sit on the runway to prevent them so doing,

The only defendant who has given evidence to an effect other than that the prime aim of his activities was to disrupt the activities of the base was Clive Fudge and it is necessary therefore that I make a separate finding of fact so far as that evidence is concerned. When I consider such aspects of his evidence as that he was there to inspect for weapons of mass destruction notwithstanding that he expected them to be hidden from view, that he was there for over two hours without any details of what he did or any specific attempts at ‘inspection', that he sought to evade detection yet went up to two guards at the entrance of a restricted area and also wanted to protest but without disrupting any

activity I find that his evidence is completely untenable. It is contradictory and manifestly nonsense. I find that he was in the base as a trespasser, that he intended his presence to be known sooner or later and that he intended that to have an effect, a disruptive effect on the operation of the base. I do not accept his evidence that he was carrying out an inspection of the base for weapons of mass destruction.

So far as the evidence of the other five defendants and the statement of Angela Zelter is concerned (and this also applies to Mr Fudge in view of my finding), whatever their stated motives, one fact is self-evident. None of them could possible carry out any form of protest, be it to attempt to prevent flying, to shut down the base, or draw attention to their activities to encourage others, without their presence being known and hopefully, publicised. If nobody were to be aware of their presence, nothing would or could be achieved. Detection was essential to their objectives preferably at the point they wished to be detected, albeit that they did not in the main, achieve this. Detection inevitably involves, and it is inconceivable that the defendants did not know this, the attention of the security personnel of the base. To that extent at least, it was inevitable, it was their intention and the prime means of achieving their objectives that they would come to the attention of the security personnel. I find this as a fact. I have already given my ruling and reasoning concerning the security of the base in dealing with the earlier submission. I find therefore that all seven defendants intended, when either cutting the perimeter fence, or entering the base, as appropriate, to disrupt the security of the base at RAF Lakenheath.
I find furthermore that their prime purpose, without exception, was to protest. None of them realistically expected to achieve anything other than at best a minor delay in any flying activities. Protest was their aim.

It falls now to consider the defences put forward by the defendants namely duress of circumstance/necessity and, so far as the criminal damage charges are concerned, the statutory defence contained in Section 5 (2).

Duress of Circumstance/Necessity:

It is agreed that the tests to be applied are as set out previously but repeated here for reference:

i. Did the defendant(s) honestly and reasonably believe that a situation existed where there was a threat of imminent death or serious injury?;

ii. Did the defendant(s) act in order to prevent that death or serious injury?; 
iii. Might a sober person of reasonable firmness, sharing the characteristics of the accused, have responded to that situation by acting as the defendant(s) acted?

I have been referred to an appreciable number of authorities which I will not list as part of this judgement. They are contained primarily in the bundle annexed to Miss Lewis's document `Outline of defences' but I will refer to them individually as appropriate.

The above `tests' have been taken from one of those cases, R v Colin Martin (1989) 88 Cr. App. R. 343. It is worth I feel noting the words of Mr Justice Simon Brown who

summarised the principles contained in an earlier case of Conway (1988) Cr. App. R. 159 thus -

‘First, English law does, in extreme circumstances, recognise a defence of necessity. Most commonly this defence arises as duress, that is pressure upon the accused's will from the wrongful threats or violence of another. Equally, however, it can arise from other objective dangers threatening the accused or others. Arising thus it is conveniently called "duress of circumstances".

Secondly, the defence is available only if, from an objective standpoint, the accused can be said to be acting reasonably and proportionately in order to avoid a threat of death or serious injury. [ (my words) - Note that this proposition has to be satisfied before the defence is available and the question even of the belief or beliefs of the defendants(s) arises]

Thirdly, assuming the defence to be open to the accused on his account of the facts, the issue should be left to the jury, who should be directed to determine these two questions: first, was the accused, or may he have been, impelled to act as he did because as a result of what he reasonably believed to be the situation he had good cause to fear that otherwise death or serious physical injury would result? Second, and if so, may a sober person of reasonable firmness, sharing the characteristics of the accused, have responded to that situation by acting as the accused acted? If the answer to both those questions was yes, then the jury would acquit: the defence of necessity would have been established.'

It seems to me that the second of the propositions set out by Mr Justice Simon Brown that is to say can the defendants be said, from an objective point of view, to have been acting reasonably and proportionately in order to avoid a threat of death or serious injury is akin to the second of the `tests' set out above but this `test' is in reality a prerequisite for the defence to apply or not. Do they satisfy this prerequisite?

From the evidence it is abundantly clear that none of the defendants believed, let alone expected, that their actions on the dates in question would stop the war. That is understandable and common sense. The best they could hope to achieve, and in most cases expected to achieve, was a little delay of the flying activities. In this I do not include either Angela Zelter or Clive Fudge. At the time when they were present on the base the evidence is, that there was no flying going on, indeed Mr Fudge saw that the defensive ramps were up on the runways preventing any flying. From the evidence I find as a fact that their presence was purely one of protest. However, turning back to the others, can it be said objectively that any of the actions on 11th March (or indeed the 18th March even if I were to accept that Angela Zelter and Clive Fudge were indeed trying to prevent flying activities) reasonable and proportionate actions taken to avoid a threat of death or serious injury? How can it possibly be said that their actions (any of them) could have any more effect than a short delay in what was clearly a major operation. Any effect was expected at best to be minimal and from an objective point of view it has to be borne in mind that when these actions were taken no hostilities had started and it was

speculative as to when they would (even if I accept, which I do for the purposes of this case, that starting at some time in the near future was highly likely). I cannot see how it can be said objectively that any of these actions would avoid death or serious injury occurring. There is not enough from the evidence, it seems to me, to even be able to say with any degree of sufficient certainty that any such result would even be delayed given the scale of the overall operation and the time effect that any of the defendants could reasonably have expected their actions to have, let alone did have. This again is especially so so far as Angela Zelter and Clive Fudge are concerned given that there was no flying activity to disrupt. Whilst the actions of all the defendants were clearly motivated by genuine concern they were in reality protests, token actions that objectively would not have the effect necessary for this defence to be available to them.

Having said that I will however go on to deal with the defence should it have been available and deal with the two other `tests' (the first and the third) in the event that I am wrong about the prerequisite and for completeness in any event.

As I mentioned earlier when dealing with the question of expert witnesses I am satisfied, from the evidence of the defendants themselves, and events that were within the public domain at the time, and of which I take due notice, that all seven of the them honestly believed that a situation existed where there was a threat of imminent death or serious injury. It was reasonable for them as I said earlier to assume that, should some form of hostility start that it may well do so from the air (having the previous conflict in the same area to refer to amongst others) and it would be highly likely that there would be death or serious injury as a result. I think that must be obvious. Whilst the defendants were only concerned, from their evidence, that such would result to Iraqi people it could also result to UK and US personnel. The first of the three tests would therefore be satisfied.

Turning to the last of the tests, having effectively dealt with the second as the prerequisite, ‘would the sober person of reasonable firmness, sharing the characteristics of the accused, have responded to the situation by acting as the accused acted?' I have, it seems to me, to apply an objective test to the situation bearing in mind the subjective characteristics of each relevant defendant. I have to ask whether the sober person of reasonable firmness who believed that a war was imminent but had not started would enter RAF Lakenheath, or assist others to enter, in order to prevent military activity to such an extent that lives would be saved or serious injury prevented somewhere at some time and act to this end as any of the defendants did. When I apply this criteria I do so bearing in mind the nature and extent of the actions of the various defendants and what they expected and reasonably could have expected to achieve. On that basis I cannot see that the reasonably firm sober person would, objectively, possibly take such action having as it did no realistic prospect of anything other than a slight delay to flying activities, should such even have been occurring. I have to say that so far as Rupert Eris is concerned he would have even more difficulty in any event in crossing this bridge as he did not even know what the action was that those whose entry he facilitated was going to be.

As I said earlier it seems to me an inescapable conclusion, and I so find as a fact, that the defendants entered or facilitated entry on the 11th and 18th March to make a protest and a token attempt to prevent flying for a short while that they knew or should have known would have no discernible effect on the end result of any of the military activities of the UK and US forces due to operate in or around Iraq. They wanted to ‘do something’ as some of them put it but that is not sufficient and certainly was not on the facts of these cases, to satisfy the third of the ‘tests’ for ‘duress of circumstance or necessity’ even if this defence had been open to them.

What of the statutory defence available to Zina Zelter and Rupert Eris by virtue of Section 5(2) of the Criminal Damage Act 1971?

Criminal Damage Act 1971

Section 5 (2) A person charged with an offence to which this section applies shall, whether or not he would be treated for the purposes of the Act as having a lawful excuse apart from this subsection, be treated for those purposes as having a lawful excuse -

a) ......

b) if he destroyed or damaged or threatened to destroy or damage the property in question .... in order to protect property belonging to himself or another or a right or interest in property which was or which he believed to be vested in himself or another, and at the time of the act or acts alleged to constitute the offence he believed (i)
that the property, right or interest was in immediate need of protection; and 
(ii)
that the means of protection adopted or proposed to be adopted were or would be reasonable having regard to all the circumstances
(3) For the purposes of this section it is immaterial whether a belief is justified or not if it is honestly held

Miss Lewis submits that the tests to be applied are:

i. did the defendant honestly believe that property was in need of protection? - a subjective test.
ii. may the act have been done `in order to protect property'? - an objective test.
I would add that the need must be immediate and the objective question is whether the damage caused was done in order to protect such property belonging to another.

Firstly the subjective test - did the defendants honestly believe that property belonging to another was in immediate need of protection? Bearing in mind that the offences occurred on the 111h March the question of immediacy causes me considerable concern. Whilst at that time there was clearly increased military activity and the defendants, as I have already found, believed action was imminent, is that the same as immediate? Imminence means impending, about to happen. Immediate means occurring or done at once without delay. There is to my mind a significant difference between something that may happen
in the near or very near future (imminently) and something that is about to happen at once, without any delay (immediately). Given the date of this allegation and that events in Iraq were, the defendants believed, going to occur at some indeterminate time in the future, albiet probably the near future I cannot see how I can accept that they honestly believed that property belonging to another would be damaged if they did not act immediately and cut the fence for others to gain access there and then. This was a planned arranged act that belies the sense of urgency I feel is required by Section 5(2).

However, if I am wrong about that and it can be said that they honestly believed that property was in immediate need of protection what of the objective test? Were their actions carried out in order to protect such property as was in immediate need of protection? I should add here that I accept that there does not have to be any nexus or relationship between the defendants and the property or owners of the property to be protected.

Neither Rupert Eris nor Zina Zelter said in their evidence that they committed the damage in order to protect property. They said that they wanted to protest, hopefully to encourage others to do likewise and to disrupt flying activities. Zina Zelter said that she hoped to save a few lives. Neither expected to be able to stop the war. In Mr Eris's case he did not know what specific activities were to be carried out by those whose entry he facilitated. Whilst I can accept that, despite the fact that they did not mention protection of property as a reason for their actions, it can be inferred that war creates damage, such a reason was, I find peripheral and minimal at best. The prime reason for their actions, as I have found earlier, was protest. In any event when I consider the distances involved, the speculation as to the activity they expected to occur, the fact that was at some indeterminate time in the future if at all, that at its very highest all they expected to achieve if those they assisted were completely successful in their activities on 11th March was a short delay to flying activities and the unidentifiable and generalised nature of the property they may have been seeking to protect I cannot see how it can possibly be maintained, applying the objective standard, that they acted in cutting the fence in order to protect property belonging to another so as to fall within the defence available by virtue of Section 5 (2).

Having just mentioned the question of proximity and the uncertainty of when events would be occurring brings me to the point I mentioned earlier that I would address at the end of my judgement. This is an issue that was not addressed in submissions but which has significant relevance given the points raised in this case. I have, throughout dealt with and given reasons in respect of all the submissions made on their content and merit and have felt it right to do so but there is a fundamental point, fundamental to the main issue the defendants have sought to raise, that is to say, the lawfulness or otherwise of the war in Iraq that has I feel been overlooked or for whatever reason not raised. The Crown have concentrated on the facts and the admissibility of evidence and the defence on the question of motives and if they had been able so to do, lawfulness of the war.

However, even if the defence had been able to argue that the war was unlawful and even if I had found that it was it would have been of no assistance whatsoever in respect of the

points sought to be raised under Section 68(2) of the Criminal Justice and Public Order Act 1994 nor Section 3 of the Criminal Law Act 1967. The reason is simple and fundamental. For any allegation that the security personnel at the base were aiding and abetting an illegal war (which was specifically the allegation the defendants were trying to pursue) to succeed there would have to be an illegal war occurring (or at best and by stretching the submission to aiding and abetting an attempt) an attempt so to do. What is crystal clear from the evidence (and of course subsequent events - also referred to in evidence) is that there was no war, no hostilities taking place on either the 11th or 18th of March. Furthermore on the 18th March the evidence was that there was no ascertainable activity at all taking place on the base other than keeping it secure, clearly a lawful activity by definition if it cannot be said to be aiding and abetting an unlawful war. At the very highest, and discounting what could be significant problems of continuity of evidence, the most that can be said of any sort activity that may or may not have been occurring at the base on either of the dates was that they were preparatory acts. That is so on any definition. Acts taking place in this country in connection with some act at an indeterminate time by an indeterminate person or persons in an indeterminable manner at an indeterminate place (other than believed to be another country some thousands of miles away) are incapable of being anything other than, and certainly in this case were none other than, preparatory acts. Preparatory acts, it is well established law, are neither substantive offences nor attempts to commit them and neither therefore are any acts of aiding and abetting preparatory acts. It would therefore have been impossible in law for any defendant to maintain, even if it were proven that the subsequent war was illegal, that any one engaged in any activity at RAF Lakenheath on the 11th or 18th March was committing any offence in connection with that war.

It follows from all I have said that I find the respective charges against each of the defendants proved.

Judge Kevin Gray

District Judge (Magistrates' Courts)

